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[3510-17] 
DEPARTMENT OF COMMERCE 
Office of the Secretary 


OPTIONS PAPER ON PRODUCT LIABILITY AND 
ACCIDENT COMPENSATION ISSUES 


Synthesis of Public Comment 


Synthesized below is the public com- 
mentary solicited by the Department 
of Commerce in response to the publi- 
cation of its Options Paper on Product 
Liability and Accident Compensation 
Issues (“Options Paper’) in the FEDER- 
AL REGISTER on April 6, 1978 (43 FR 
14612 (1978)). The Options Paper was 
prepared by Commerce at the request 
of the Office of Management and 
Budget and of the White House Do- 
mestic Policy Staff. It presented a 
range of options available to address 
the product liability problem and set 
forth this Department’s recommenda- 
tions to the Administration. . 


The public commentary regarding 
the Options Paper has been available 
for public inspection at the Depart- 
ment of Commerce since May 1978. 
Numerous trade associations, trade 
publications, and others have availed 
themselves of the opportunity to 
review them. However, in the interest 
of disseminating that commentary 
more broadly, the Department of 
Commerce has concluded that it would 
be in the public interest to prepare 
and publish this synthesis in the Ferp- 
ERAL REGISTER. In light of the number 
of comments received, it was not possi- 
ble to reproduce quotes from all let- 
ters or even groups that responded. 
We have tried, however, to reflect the 
major viewpoints received with regard 
to each recommendation. 


Since the publication of the Options 
Paper on April 6, the Administration 
has adopted a program to address the 
product liability problem. That pro- 
gram is described in a Department of 
Commerce Background Paper dated 
July 20, 1978, which has been repro- 
duced at the end of this synthesis. 


The Administration, this Depart- 
ment and its Task Force on Product 
Liability and Accident Compensation 
were most appreciative of the exten- 
sive time and thought that respon- 
dents invested in their commentary. 
The comments were useful in helping 
us make decisions on these complex 
matters and will continue to be of 


NOTICES 


benefit as we implement the Adminis- 
tration’s decisions. 


HoMER E. MOYER, 
Deputy General Counsel. 


Victor E. SCHWARTZ, 
Chairman, Task Force on Prod- 
uct Liability and Accident 
Compensation. 


SUMMARY OF PUBLIC COMMENT 


The Options Paper was based in 
principal part on the Final Report of 
the Federal Interagency Task Force 
on Product Liability as well as public 
response to that document. It set 
forth a series of alternatives regarding 
what action, if any, the Federal Gov- 
ernment should take to address the 
product liability problem. It also con- 
tained the Department’s recommenda- 
tions to the Administration. 

A substantial amount of public com- 
ment on the Options Paper has been 
received during and subsequent to the 
30-day comment period following its 
publication. More than 325 responses 
were received from product manufac- 
turers, distributors, and retailers locat- 
ed in 34 States. A large number of the 
respondents who expressed concern 
about rising product liability premi- 
ums are sellers of capital goods. The 
Interagency Task Force’s Final Report 
disclosed that capital goods manufac- 
turers were subject to very substantial 
increases in product liability insurance 
premiums. In addition to capital goods 
sellers, responses were received from 
manufacturers of pharmaceuticals, 
outdoor power equipment, chemicals, 
sporting goods, and a variety of other 
products. ; 

Twenty-one industry trade associ- 
ations, representing several thousand 
companies, commented, as did a total 
of ten insurance companies, trade as- 
sociations, and regulators. Three con- 
sumer groups and seven members of 
the Under Secretary of Commerce’s 
Advisory Committee on Product Lia- 
bility also responded. 

Since the publication of the Options 
Paper on April 6, the Administration 
has adopted a program to address the 
product liability problem. That pro- 
gram is described in a Department of 
Commerce background paper dated 
July 20, 1978, which has been repro- 
duced at the end of this synthesis. (ap- 
pendix A). The major change in the 
Administration’s program from the 
Options Paper recommendations was 
in regard to a short-term relief meas- 
ure, A proposai to revise the Internal 
Revenue Code to provide a limited de- 
duction for contributions to product li- 
ability self-insurance trusts! was re- 
placed by a proposal to extend the loss 
carryback period for net operating 
losses attributable to product liability 
to 10 years. Section 172 of the Internal 


1See 43 FR 14612, 14622-23, 14627-32. 


Revenue Code presently provides for a 
general loss carryback period of 3 
years. The recommended alternative 
has the same benefit, other than de- 
ferral, and a lesser revenue impact 
than the self-insurance trust ap- 
proach. Also, it is easier to administer 
and allows for a more efficient use of 
business capital. 

The Department of Commerce made 
11 recommendations to the Adminis- 
tration regarding the product liability 
problem, two short-term and nine 
long-term proposals. Summarized 
below are some representative com- 
ments on the Options Paper generally 
and on each of those Commerce rec- 
ommendations. 


I. GENERAL PUBLIC RESPONSE TO THE 
OPTIONS PAPER 


The general public response to the 
Options Paper included: (1) Product 
sellers and their representatives who, 
as @ group, voiced their concern about 
the severity of the product liability 
problem and generally supported the 
proposals in the Options Paper; (2) in- 
surance companies, trade associations, 
and regulators who disputed the need 
for any Federal action regarding prod- 
uct liability and who, with a few ex- 
ceptions, opposed the Commerce pro- 
posals; and (3) several consumer 
groups that approved of most of the 
proposals and appreciated the fact 
that they did not focus on restricting 
the rights of product users but ad- 
dressed the causes of the problem. 

The comments received from prod- 
uct sellers and their trade associations 
emphasized their view that the prod- 
uct liability problem is an extremely 
serious problem. In support of that 
view, they cited statistics relating to 
the sharp increases in their product li- 
ability premiums, together with state- 
ments that, in many instances, they 
have had few product liability claims 
successfully asserted against them. 
They urged immediate action to deal 
with the product liability problem and 
expressed strong support for many of 
the commerce recommendations, both 
generally and specifically, as indicated 
by the following comments: 


Our product liability insurance used to 
run $400.00 per year for $1,000,000 worth of 
coverage. Our most recent quote came to 
$75,000 per year for the same coverage. We 
carried this type of insurance for over 20 
years and no claims were paid on our behalf. 
Nonetheless, we were cancelled in 1976 and 
have elected to do without or “run bare” 
since then. We simply cannot afford $75,000 
per year. 


When we were notified of these astro- 
nomical premium increases, we began to 
shop around for more competitive coverage 
for product liability insurance. We found 
virtually no one interested and were in- 
formed by other insurance carriers that we 
were lucky to have coverage at all at the 
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price we were paying. This attitude toward 
us by the insurance industry certainly 
seems at variance with their attitude to the 
Administration. 


We recently completed a survey of forty 
used machinery companies in Michigan and 
found to our surprise that only 18 claims 
had been made against these 40 companies 
in the last 10 years! Furthermore, only 2 
cases resulted in any payments; one for 
$28,000 and one for $2,800. Both of the cases 
involved were settled out of court. It ap- 
pears to us that the insurance industry is 
taking advantage of a kind of hysteria that 
seems to have come over us as a people and 
we feel it is time someone challenges them 
to prove that their ridiculously high rates 
were justified and not the ‘rip-off’ that most 
of us suspect. 


Our company has only had one product li- 
ability claim in its entire history, and that 
one was relatively minor ($3,000 total settle- 
ment). In spite of this, our product liability 
insurance premiums are escalating at an as- 
tronomical rate. Two years ago, our premi- 
ums increased by 500 percent in one year 
(from approximately $10,000 to approxi- 
mately $60,000) before we had ever experi- 
enced our first claim. Last year they in- 
creased by another 100 percent, so that we 
have experienced a two-year increase on the 
order of 1,000 percent. This may not be a 
problem to the insurance industry, but it is 
certainly a problem to our company. 


We have reviewed this options paper and 
are in full and complete agreement that the 
enactment of legislation along this line is 
absolutely necessary to correct the present 
impossible product liability situation as it 
affects manufacturers. 


We are a business of less than twelve (12) 
employees and make special Packaging Ma- 
chinery. Started business in 1943, and in 
thirty-five (35) years have never had a claim 
filed against us. One insurance underwriter 
took our premiums, including those for 
product liability, all these years, and early 
this year told us they are dropping it. My 
letter to their President caused them to 
take another look, but the premium quoted 
was probably pulled out of a hat, and I con- 
sidered it arrogant. There are no rewards 
given for our prudent and safe operation, 
and at the moment we are operating with- 
out Product Liability coverage. A small busi- 
ness such as ours could be completely wiped 
out with one unfair or capricious claim 
against us. We support the recommenda- 
tions of the U.S. Dept. of Commerce, or 
“something similar, as we cannot raise our 
prices to take care of excessive premiums. 


Despite what you may have been told by 
the insurance industry, Product Liability is 
still a mighty sore spot in our craw. Reason: 
this year’s bills will be over three times last 
year’s bite. We’re going from $35,000 to 
almost $109,000 and we can’t afford it, and 
last year’s bite was greater than the year 
before. Further, you have to search and 
search before you can find a company will- 
ing to cover you, even at the greatly in- 
creased rates. ... We do need something 
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and we need it soon—don’t you believe 
anyone who tells you otherwise. 


We have been advised that the insurance 
industry has informed the White House and 
leading administration and legislative per- 
sonnel that problems with product liability 
insurance do not exist. Perhaps that is true 
from the standpoint of the insurance indus- 
try, but it is certainly not true from the 
standpoint of the insured. Problems most 
certainly exist, and they are already of crisis 
proportions. 


We wish to affirm the importance of this 
issue to our company and this industry (cdn- 
tainer machinery) and to advise you of our 
agreement with the goals stated in your op- 
tions paper. 


Your Product Liability Task Force propos- 
als are of great importance and interest, es- 
pecially to small manufacturers. 


Whatever urgency you can give this 
matter will be appreciated. 


It is encouraging to learn that the Carter 
Administration has created an office to 
study the unjust product liability situation. 


You have done an admirable job in con- 
densing the vast amount of information in 
the interagency study and in showing the 
need to relate the tort system, insurance 
and manufacturing practices. 


We agree that a change in one area will 
not be effective without consideration of 
the other areas. We also applaud your 
short, medium and long term solutions. On 
the other hand, it will cause an eventual ca- 
tastrophe to use a short term band-aid and 
— the longer term aspects of the prob- 

em. 


On the other hand, insurance indus- 
try trade associations, in their com- 
ments, disputed the need for most of 
the Commerce proposals. The Ameri- 
can Insurance Association (“AIA”), 
the National Association of Independ- 
ent Insurers (“NAII’”’), and the Inde- 
pendent Insurance Agents of America 
(“ITAA”), for example, commented on 
the current status of the problem: 


AIA 


The Department of Commerce’s Options 
Paper, which calls for increased federal 
presence in product liability and insurance, 
makes recommendations that are largely 
unsupported by fact and are contrary to the 
weight of evidence. 

A close study of the Options Paper quick- 
ly reveals that its authors have ignored fac- 
tors which clearly indicate that this pro- 
posed new federal activity is unwarranted 
and unnecessary. 

Foremost among these factors is the con- 
clusion reached more than a year ago by un- 
derlying government reports that there is 
no crisis in product liability, despite some 
acknowledged difficulties in insurance 
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rating, product manufacture and in the tort 
law system. 

By overlooking this fundamental conclu- 
sion, the authors of the Options Paper have 
steered a course for federal intervention 
that is completely unwarranted. 

Additionally, the Options Paper ignores 
the time that has elapsed since 1976 during 
which impressive remedial actions were un- 
dertaken by manufacturers, insurers and 
state legislators in response to those prod- 
uct liability problems that do exist. 


NAII 


The Final Report of the Interagency Task 
Force did lay to rest many myths arising 
about the apparent crisis in products liabili- 
ty. However, since the original study by the 
Task Force began in 1976 there has been a 
rapid abatement of the alleged crisis. 


TIAA 


{Tihe real solutions lie in product safety, 
enlightened insurance industry treatment of 
products liability and tort reforms. Interim 
insurance marketing solutions must be the 
responsibility of insureds, agents and com- 
panies working together to find markets 
while the real solutions take shape. 


One insurance company summarized 
the position of the insurance industry 
in its statement that: 


At the present time there is no widespread 
crisis in products liability insurance. Those 
who have opted for federal intervention 
have totally ignored the actions taken by 
the insurance industry and the state regula- 
tors to solve any products liability problems, 
such as the voluntary Market Assistance 
Programs, the Products Liability Tort 
Reform package, and the development of 
more comprehensive data-gathering re- 
ports.? 

On the other hand, consumer 
groups, such as the Consumers Union, 
observed: 


We... commend the task force for the 
even-handed comprehensive Final Report 
which it prepared on the product liability 
issue. -This report should provide a sound 
basis for decisionmaking on both the federal 
and state levels... 


The Office of the Consumer Advo- 
cate, Metropolitan Dade County, Fla., 
commented: 


The overall substance of the paper is com- 
mendable and timely. In virtually every con- 
sumer, trade and professional magazine one 
may pick up advertisements and stories de- 
tailing the explosive crisis in the product li- 
ability field. The federal government’s will- 
ingness to research the area and enumerate 
the relative advantages and possibilities 
available receives my wholehe.rted praise. 

As a consumer advocate, my cardinal con- 
cern in this regard is three-fold: first, that 
consumers receive products whose manufac- 
ture reflects a devotion to safety, both for 
the consumer and the worker; second, recog- 
nizing that no one can ensure one-hundred 
percent safety, that workers and consumers 
incurring personal and property injuries are 
compensated to the justifiable extent of 
such injuries through the responsive oper- 


2See description of Market Assistance pro- 
grams, and data-gathering reports in Sec- 
tion II. B. 1.; infra. 
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ation of a workable legal system; and, final- 
ly, that the data and methods used to deter- 


curate or otherwise deficient, since such 

shortcomings nearly always result in unfair- 
ly high prices, both for the premium and for 
the product against er defects those 
premiums insure. 


A representative from the Environ- 
mental Defense Fund stated: 


The Environmental Defense Fund is 
pleased to see that the Administration is 
taking steps to solve the problem of product 
liability premium prices in a way that does 
not destroy the rights of injured consumers 
in lawsuits or impinge on manufacturers’ in- 
centives to produce safe products. 


II, PUBLIC COMMENTS ON SPECIFIC 
COMMERCE PROPOSALS 


A. Short-Term Recommendations 


The Department of Commerce made 
two recommendations regarding meas- 
ures designed to provide short-term 
relief from the product liability prob- 
lem while longer-term measures are 
implemented. Those two recommenda- 
tions and the public reaction to them 
are described below. 

1. The Options Paper recommended 
that the Internal Revenue Code should 
be amended to permit qualified busi- 
nesses to set aside a portion of their 
pre-tax income to fund a specific re- 
serve for self-insurance against prod- 


* uct liability claims and related costs.* 


Approximately 168 product sellers 
and 14 industry trade associations en- 
dorsed the Commerce tax proposal. 
Among those comments were the fol- 
lowing: 


Addressing ourselves to the more eae, 
ate relief that the Administration could 
spearheard, we would encourage maximum 
effort for the Administration’s plan on tax 
deductibility for product liability self-insur- 
ance reserves. 

I think the proposal by the Department of 
Commerce that companies can get tax de- 
ductibility on a self-insurance reserve is ex- 
cellent. 

We strongly believe support Federal legis- 
lation which would provide tax deductibility 
for reserves set aside to be used for covering 
liability exposure as well as tax deductibility 
of premiur's paid to captive insurance com- 
panies. 


The primary criticism of product 
sellers regarding the Commerce tax 
proposal was that the limitations on 
annual deductions set forth in the 
Commerce model tax bill were “unre- 
a and “too minimal to be effec- 
tive.” 

The British Government, through 
the Commercial Department: of its 
Washington Embassy, voiced: its con- 
cern about the potentially discrimina- 


*See 43 FR 14612, 14620-23 (1978). The 
Commerce model bill was published in the 
FEpERAL REGISTER, along with a section-by- 
section analysis; see id. at 14627-32. 


NOTICES 


tory effect that the tax proposal could — 


have on foreign manufacturers and ex- 
porters. It did not believe that the 
Commerce tax proposal with its set- 
aside, would provide ‘an adequate al- 
ternative to conventional insurance 
protection,” but urged that, if the pro- 
posal were implemented, it should 
apply to British subsidiaries that are 
subject to U.S. taxation. 

The British Embassy also observed 
that: 


Apart from this, a setting aside system 
may not be particularly advantageous and 
we would not want to encourage similar ar- 
rangements here. 

Inland Revenue also see major difficulties 
in such a scheme on tax grounds. 

It would not provide an adequate alterna- 


tive to conventional insurance protection. A - 


company using such a scheme would (at 
least in the early years) have very limited 
reserves, and it seems likely that companies 
who do not carry adequate insurance now 
will continue with their present policy but 
at the same time build up some tax free re- 
serves in the hope that they will not need to 
meet any claims. The treatment of reserves 
when a company went into liquidation 
would also pose problems since its insurers 
might well argue that such a system set a 
precedent for favourable treatment of 
claims equalisations reserves which we un- 
derstand the Revenue reject. 


Of the consumer groups commenting 
on the tax proposal, one organization 
indicated its general support, stating 
that: 


This solution should provide an alterna- 
tive for companies which have been faced 
with spiraling product liability premiums. 
Moreover, by creating additional competi- 
tion for the insurance dollar, this solution 
should indirectly put pressure on insurance 
companies to hold down insurance premi- 
ums and to calculate insurance rates on sta- 
tistically sound bases. Of course, and 
amendment of this type must be narrowly 
drawn to avoid creating an unwarranted 
loophole in the tax laws. 


Another consumer group cautioned 
that: 

Any proposals fcr a tax deduction or 
credit for product liability premiums paid 
would have to contain some mechanism for 
requiring that the manufacturers’ savings 
be passed on, at least in part, to the consum- 
er to be acceptable. Otherwise, the insurer 
would receive for a premium what he de- 
manded, the manufacturer would pay it but 
benefit by a deduction, yet the consumer 
— be charged an unrealistic and unfair 
price. 


A consumer spokesperson from the 
Environmental Defense Fund ob- 
served: 


The Commerce proposal is a way to defuse 
‘tort reform’ legislation by providing manu- 
facturers with a way out of the totally un- 
justified rates being charged them by insur- 


ance companies. Small businessmen can 


bypass insurors altogether and yet have 
money to pay judgments when they occur. 
Moreover, this mechanism will drive com- 
mercial insurors to fairer and more rational 
price-setting. The treasury will not lose a 





significant amount of money, since the 
money that would go into self-insurance re- 
serves is already deducted as a business ex- 
pense by: (a) manufacturers who pay insur- 
ance premiums; (b) manufacturers who pay 
product liability judgments; and (c) insur- 
ance companies who put the money from in- 
surance premiums in their reserves. Self-in- 
surance will also increase injury prevention 
by manufacturers sa ea their own funds 
are at risk. 


Finally, the Mid-Atlantic Legal 
Foundation, a nonprofit foundation 
representing the general public, saw 
the tax proposal as a “partial remedy” 
that is better than no remedy. In light 
of the Options Paper’s long-term solu- 
tions, which it characterized as being 
“seriously deficient” because of the 

“minimum of an additional 3 years for 
completion, publication and enact- 
ment,” it believed that the proposal’s 
limits on annual deductions were unre- 
alistic (i.e., $100,000 for firms with a 
severe product liability problem). 

The major insurance trade associ- 
ations expressed opposition to the pro- 
posal. Their concerns centered on the 
belief that the deduction would lead to 
unsound self-insurance practices, on 
the high cost of self-insurance pro- 
grams for small businesses. They also 
maintained that self-insurance would 
be an inappropriate and inefficient 
means of providing product liability 
coverage. 

On the other hand, the IIAA sug- 
gested that such legislation not be 
hastily enacted this year. It agreed 
that the device would allow businesses 
to utilize higher deductibles, and 
thereby lower the cost of their prod- 
uct liability insurance. The IIAA was 
concerned, however, that, if the pro- 
posed product liability self-insurance 
trust was the only form of insurance 
for a company, the insured and possi- 
bly the injured party would go uncom- 
pensated. It noted that many small 
firms did not have the capability of re- 
serving sufficiently large sums of 
money and expressed concern that the 
legislation does not assure that proper 
insurance practices will be followed. It 
suggests that the trusts would be sub- 
ject to regulation by the State insur- 
ance departments. 

The AIA and NAII also commented 
extensively on the tax proposal. The 
AIA noted that if small businesses 
relied upon the proposed product lia- 
bility trusts, they would not have ef- 
fective insurance protection. It stated 
that: 

If a firm cannot afford to pay increasing 
products liability premiums, it cannot 
afford to properly fund its self-insurance 
fund... The concept tends to create the il- 
lusion rather than the substance of insur- 
ance. In essence, these small businesses will 
not be pursuing a course of insurance pro- 
tection. They will be uninsured. Tax deduc- 
tions will tend to encourage firms to pursue 
actuarially unsound self-insurance programs 
merely to gain apparent tax advantages. 
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The proposal would place firms with no in- 
surance expertise, skilis, or disciplines in the 
business of insurance. 


Similarly, the NAII commented: 


It would tend to encourage firms to 
pursue actuarially unsound self-insurance 
programs merely to gain-apparent tax ad- 
vantages, and would place firms with no in- 
surance expertise, skills, or disciplines in the 
business of insurance. 


Both the AIA and NAII believed 
that the administrative expenses of a 
self-insurance program would be unaf- 
fordable for small businesses. The AIA 
noted that: 

Costs will include the hiring of insurance 
skills since it is rare that a small firm will 
possess enough insurance expertise to set up 
a self-insurance program. Other costs which 
would make self-insurance impractical for 
small business are the defense and claims 
handling costs associated with defending 
claims. 


The NAII concurred. 

Both organizations equated the high 
cost of insurance for small businesses 
with the high cost of claims. For ex- 
ample, the AIA noted that: 


Those small firms which have difficulty 
affording insurance tend to engage in high 
hazard businesses—businesses where insur- 
ance-related expenses will be higher than 
average. 


Similarly, the NAII said: 


It is probable that the small firms which 
are presently experiencing premium in- 
creases are the same firms where claims are’ 
most severe, and, consequently, legal ex- 
penses will be higher.‘ Those small firms 
which have difficulty affording insurance 
tend to engage in higher hazard business- 
es—businesses where insurance-related ex- 
penses will be higher than average. 


Finally, three insurance trade associ- 
ations indicated that self-insurance 
should not be used to fund larger de- 
ductibles for product liability. Thus, 
the Alliance of American Insurers 
(“AAI”) stated that: 


Self-insurance, when it is used by small 
companies, is invariably adopted to fund 
losses where claim frequency is the principal 
problem, where losses are somewhat predict- 
able. Just the opposite problem prevails in 
product liability, where claim severity is the 
major problem, and where liabilities and 
claim filings are quite unpredictable in their 
occurrence. 


The NAII commented that: 


It must be remembered that deductibles 
tend to lower costs only for those industries 
which experience many claims (frequency) 
as opposed to expensive (severity) claims. In 
product liability, it appears that it is the 
latter type of claim that has come to be pre- 
dominant. 


The AIA concurred: 


Deductibles tend to lower costs only for 
those industries which experience many 


‘The AIA also concluded that such small 
firms would have higher legal costs than 
most firms due to the complexity and sever- 
ity of the claims experienced by these firms. 
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claims (frequency) as opposed to expensive 
(severity) claims. In product liability, sever- 
ity, not frequency, is the problem. 


On the other hand, a leading insur- 
ance brokerage firm commented: 


{Tihe real objective of the proposal is to 
make insurance available at reasonable cost 
to small business. The shortage has been 
largely attributable to lack of underwriting 
capacity in the insurance industry and tax 
equity is a device designed to restore the 
balance between the supply of coverage and 
the demand for it by reducing demand. 


As was noted above, the Administra- 
tion proposed an alternative tax relief 
measure which would extend the loss 
carryback provision of the Internal 
Revenue Code for net operating losses 
attributable to product liability from 
three to ten years.5 This alternative 
has the same benefit, other than de- 
ferral, and a lesser revenue impact 
than the self-insurance trust ap- 
proach. Also, it is easier to administer 
and allows for a more efficient use of 
business capital. 

2. The Department recommends that 
the Administration not pursue either a 
federal insurance or reinsurance pro- 
gram relating to product liability at 
this time.® 

Only one respondent was against 
this proposal; he felt that a federal 
program was needed to meet the im- 
mediate product liability problem. The 
Administration concurred in the Com- 
merce recommendation. 


B. Long-Term Recommendations 


The Department of Commerce made 
eight recommendations regarding 
long-term measures to deal with the 
product liability problem. Six of those 
measures address the principal causes 
of the problem which were identified 
by the Interagency Task Force on 
Product Liability in its Final Report *% 
inadequate insurance ratemaking pro- 
cedures (recommendation 1), uncer- 
tainties in the tort system (Recom- 
mendation 2-4), and unsafe manufac- 
turing practices (Recommendations 5- 
6). Two other long-term measures 
were recommended because they 
would add stability to the product lia- 
bility system although they do not ad- 
dress the root causes of the problem 
(Recommendations 7 and 8). Finally, 
the Department of Commerce recom- 
mended a means for coordinating fed- 
eral initiatives in the area of accident 
compensation (Recommendation 9). 
The Commerce recommedations and 
the public response to them are de- 
scribed below. 

1. Prepare a report that would in- 
clude draft product liability insurance 


5See Department of Commerce back- 
ground paper of July 20, 1978, at the end of 
this synthesis. ; 

®See 43 FR 14612, 14618-19, 14622 (1978). 

7Task Force on Product Liability, Final 
Report, I-20—I-30 (1977). 
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regulation standards. The. report 
should indicate whether and to what 
extent direct Federal regulation of 
product liability insurance is warrant- 
ed.® 

The proposed report would: 

Indicate what data should be sup- 
plied by insurers. 

Indicate whether premiums should 
be based in part on an insured’s past 
loss experience and/or its implementa- 
tion of loss prevention techniques. 

Establish a mechanism that would 
assure that product liability rates and 
premiums are fair, non-discriminatory 
and reasonably related to product risk. 

Indicate how insurers should report 
profit and loss for product liability. 

Indicate whether it is necessary to 
regulate insurers in regard to provid- 
ing loss prevention assistance to their 
insureds. 

Most representatives of the insur- 
ance industry opposed this recommen- 
dation on the grounds that such 
action was not needed. Their opposi- 
tion is based on several factors. First, 
they contest the allegation that insur- 
er ratemaking practices are a principal 
cause of the product liability problem. 
Product liability rates, they argue, 
simply mirror the underlying causes of 
the problem. Thus, the AIA stated 
that: 


Federal study of product liability insur- 
ance regulation standards is not needed. 
The so-called ‘affordability problem’ so fre- 
quently mentioned is a direct result of the 
tort liability system and not a lack of data 
on the part of underwriters. 


Second, as has been discussed above 

many commentators have indicated 
that the product liability problem is 
not severe enough to warrant adoption 
of this recommendation.® For example, 
the AAI objected to the proposed 
report stating that: 
* We take particular exception to the De- 
partment’s recommendation that federal 
regulation of product liability insurance 
ratemaking may be warranted. In particu- 
lar, the Department at Commerce’s position 
on this potential recommendation does not 
square with its prior position on federal in- 
surance or reinsurance. Certainly, if the 
problem of insurance affordability is not 
severe enough to recommed federal involve- 
ment in providing federal insurance in com- 
petition with the private sector, then it 
seems to us that the problem is certainly 
not severe enough to warrant federal intru- 
sion into the underwriting and ratemaking 
practices of insurers and their regulation by 
the states. What such intrusion does, in 
effect, is to undermine and attempt to dupli- 
cate the role of the state in the regulation 
of insurance and we are convinced that 
would be counter-productive. 


Third, some insurance groups point- 
ed to the steps already taken by the 


"See 43 FR 14612, 14612-15, 14623-24 
(1977). 


®See insurer public commentary regarding 
the Commerce tax proposal, supra. 
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states, the National Association of In- 
surance Commissioners (“NAIC”), and 
the Insurance Services Office (“ISO”) 
to support their argument that the 
product liability problem is being dealt 
with effectively at the state and indus- 
try level. These steps include the fol- 
lowing: 

(1) Several states, eg., Georgia, 
Kansas, Illinois, and Minnesota, have 
enacted statutes requiring insurers to 
file detailed reports on their product 
liability experience. 

(2) The NAIC developed and adopt- 
ed at its June 1978 meeting a model 
product liability questionnaire for use 
by the states. This questionnaire will 
seek information about both insurance 
company practices and statistical data 
on product liability that has not been 
available. 

(3) Market Assistance Programs 
(“MAPs”) have been organized in 26 
states.°° The MAPs are committees 
formed under the auspices of the in- 
surance commissioner when an avail- 
ability problem in a state is perceived. 
The NAIC recently released a report 
of MAP activity with 8 of the 26 states 
reporting data. It showed that of 245 
applicants, 106 were placed through 
MAPs, 111 were “non placements”, 
and 28 were “unknown.” The AIA’s 
data showed that 800 companies had 
applied for assistance, a number which 
they believed confirmed the conclu- 
sion that there is “no significant prod- 
uct liability insurance availability 
crisis.” 

(4) The NAIC has tentatively decid- 
ed to order a separate line for product 
liability in the annual statement to in- 
surance commissioners, which details 
premiums, loss reserves, claims, and 
expenses by line of insurance. That 
change would be effective in 1981. 
Presently, product liability is included 
in a category denominated “Other Lia- 
bility,” and no separate statistics are 
available from the annual statement. 

(5) The Insurance Services Office 
has developed a new Comprehensive 
Statistical Plan (“CSP”) which will 
generate a large amount of data on 
product liability claims and premiums 
that has not been available in the 
past. For example, monoline and pack- 
age policy data will be available by 
product classification and with expo- 
sure information needed for rate- 
making purposes, ™ 

Finally, some insurance trade associ- 
ation commentary was critical of the 


*The NAII’s comment on the MAP’s is 
representative: We would not deny that 
there has been a dramatic increase in premi- 
ums but would offer the experience of the 
state Market Assistance Programs (MAPs) 
as strong evidence that the unavailability 
(and perhaps unaffordability) issue has 
been over-emphasized. 

11 Exposure information has been available 
on only about 10 percent of the coverage in 
the past. i 
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Department of Commerce’s under- 
standing of the mechanics and the 
limitations of the insurance rate- 
making system. The AAI objected to 
the proposed report, stating that: 


The Commerce Department appears to 
still be laboriang under a number of major 
mis-conceptions about the insurance rating 
and underwriting process with respect to 
product liability insurance. These mis-con- 
ceptions and misunderstandings, we believe, 
have been fundamental in the development 
of the Department’s position in singling out 
the rating process as one of the chief causes 
of the product liability problem. Further, 
we believe that if the Department truly un- 
derstood the objectives of the rate making 
function, and further, if it understood what 
is and is not feasible in the development of 
rates, it would never have proposed a recom- 
mendation for Federal study/regulation of 
the rating process in the first place. 


As to specific items to be included in 
the report, the IIAA commented on 
the implication that premiums should 
be related to an insured’s loss experi- 
ence or its implementation of loss pre- 
vention techniques as follows: 


There are indeed, serious complications in 
mandating discounts based on an insured’s 
loss experience and his implementation of a 
loss prevention program. Insurance is not, 
and never was, based on the experience of 
an individual risk. Insurance is based on 
averaging and the group, not the individual. 
The experience of an individual risk simply 
is not credible. By mandating such dis- 
counts, the Federal Government is, in es- 
sence, rewriting the prinicples of insurance. 


On the matter of relating premium 
to the risk, the IIAA said: 


State laws already require that rates be 
adequate, not excessive and not unfairly dis- 
criminatory. It is simply untrue, as the De- 
partment charges, that insurance commis- 
sioners are more concerned that rates are at 
a level to prevent insolvency than they are 
with the fairness of such rates to the un- 
sured. Insurance commissioners do not 
rubber-stamp rate increases. They are vigi- 
lant in protecting the consumer against 
what they feel are excessive rates. 

State insurance commissioners are also 
keenly aware of the factors in their states 
which influence rates. A blanket rate for 
the entire country would ignore unique 
local conditions and problems. Fair, non-dis- 
criminatory rates are a goal to which all 
commissioners strive, and with improved re- 
porting requirements, and the play of com- 
petitive market-forces, overreaction in pric- 
ing will cease to be a problem. 


Product sellers also commented on 
the Commerce recommendation that a 
report on insurer ratemaking practices 
be prepared. A number of companies 
indicated that their product liability 
insurance premiums had increased sig- 
nificantly or that such coverage was 
no longer available to them, despite 
their statements that they had not in- 
curred any product liability claims. 

Several producers and sellers who 
did comment expressed reservations 
about possible Federal intervention 
into the regulation of insurance, a tra- 


ditional province of the states. A 
major chemical producer said: 


Regarding the draft product liability in- — 
surance regulation standards, we would dis- 
courage direct Federal regulation of product 
liability insurance on the grounds that in- 
surance matters are more appropriately 
handled at the State level. 


A trade association representing a 
capital goods manufacturer said: 


Although we are not experts in the insur- 
ance field, we do have questions about this 
recommendation particularly insofar as it 
may lead to Federal regulation of product li- 
ability insurance. Other moves in Congress 
both related and unrelated to the matter 
now before us, suggest the development of a 
body of opinion within Congress favoring 
Federal regulation of all insurance. No 
doubt State regulation of insurance is less 
than perfect, but we are not reassured by 
much of the Federal regulation of business 
and hence, would be inclined to view such a 
move with disfavor. 


But several firms were prepared for 
the possibility of Federal regulation if 
it would reduce costs: 


Ordinarily we would be amongst the last 
to recommend any kind of Government reg- 
ulation . . . In view of the irresponsible and 
unconscionable action on the part of the in- 
surance industry to thus take advantage of 
our small industrials, and in view of the 
overt action of our fifty State Insurance 
Commissioners to aid and abet their raids 
[sic] instead of even trying to protect the 
public interest, the Federal Government ap- 
parently has no alternative to now bringing 
the insurance industry under regulation, as 
well as withdrawing their exemption from 
Antitrust Laws. 


Preparation of draft product liability in- 
surance regulation standards. This we favor 
as we have felt all along that the high cost 
of providing insurance to machinery dealers 
is overstated and unsubstantiated. We have 
been in this business for over 35 years and 
never had a claim, yet we must carry this 
high cost insurance and continue to worry 
as we are not protected by law properly. 

We support product liability insurance 
regulation standards. We feel that it is es- 
sential for government to act upon the issu- 
ance of standards as guidelines to the indus- 
try to eliminate the gross unfairness under 
our present system. 

We agree that this is vitally important if 
we are to assemble the necessary data to get 
at the root of and resolution to the problem. 
The insurance companies will oppose this 
rather vehemently, but it is needed. 


In most instances product sellers did 
not comment on the steps taken by 
the states and the industry to alleviate 
the product liability problem. Two 
groups, however, had the following 
comments on the effectiveness of 
MAPs. The first, a trade association, 
stated that: 


The market assistance plans developed by 
the insurance industry are ineffective. - 
When announced last fall, we advised our 
500 member companies of these plans oper- 
ating in their respective states. Not one 
company has been able to secure insurance 
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via MAP, and many reported they found the 
MAP to be only an insurance broker with no 
idea of where insurance could be obtained. 


The second, an organization named 
RETORT, was more forceful in its 
comments: 


Does MAP work? Does the voluntary 
market work? Like the Red Queen in Alice 
Through the Looking Glass who declared, 
“When I say a thing and stamp my foot 
thrice, that thing is true,” the PLII ** has 
stamped its foot thrice and said it works. 
And it does, just as it did prior to MAP. 

And why not? It is implemented by the 
same insurance company executives and 
NAIC regulators who could not perceive 
either an availability or an affordability 
problem in the first place. 

If a risk gets to Massachusetts MAP de- 
spite (1) the lack of enthusiasm among bro- 
kers, (2) the observer attitude of the Insur- 
ance jioner, (3) the total absence of 
coverage by the commercial or educational 
media, MAP will see to it that the risk re- 
ceives detailed questionnaires to complete 
and eventually a quote. 

The risk may not be able to afford or not 
want to pay the premium and be forced or 
elect to go naked, but can the risk say that 
product liability insurance is unavailable? 
No, insist the PLII and NAIC. It is available. 

‘Available to whom?’ we asked. Why, we 
are told, to those who are manufacturing 
quality products which do not prove to be 
dangerous to the safety of the user; to those 
who.manufacture innocuous products, to 
those who are able to absorb or pass along 
any product liability price increase to their 
customers; to those who are deserving busi- 
nesses, to those who are not in any business 
difficulty; and to those who can afford in- 
creasing deductibles, decreases in coverage, 
retro-active rating and self-insurance layers. 

MAP represents an effort by the PLII to 
show that if there is a problem which re- 
quired PLII attention and action, it is an 
Availability problem and that Availability is 
being taken care of by the voluntary 
market, except in those limited cases where 
there is an Affordability problem. 


The Consumers Union observed: 


A comprehensive study of the insurance 
industry and the effects of the McCarran- 
Ferguson Act appears to be necessary. The 
repeated problems arising in many areas of 
insurance, of which product liability is only 
one example, seem to call for a comprehen- 
sive analysis of the state regulatory system. 
This analysis should not be limited to the 
product liability area. 

Rather than intervention into state laws, 


the federal government should collect and : 


distribute information concerning product 
injuries and product liability claims in order 
to assist state regulators and insurance com- 
panies in setting statistically sound premi- 
- ums. In addition, we support the recommen- 
dation for a program for more effective dis- 
tribution of product risk information to 
manufacturers, distributors and retailers. 


The Metropolitan Dade County Con- 
sumner Advocate stated: 


While the general “hands-off” policy of 
the McCarran-Ferguson Act retains some 
merit, such a policy should not stand in the 
way of affording manufacturers, insurers 
and consumers alike minimum, nationally 


2 Property Liability Insurance Industry. 


ra 
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uniform ratemaking standards. Fairer pre- 
miums would result, and the success of such 
a policy would lead the way for other feder- 
ally initiated standards in the ratemaking 
arena. Most importantly, however, insur- 
ance costs factored into product prices with 
such standards in effect would result in 
more realistic, if not significantly lower, 
retail prices. 


The Administration has directed 
that the insurance report be prepared. 
The scope of the report is set forth in 
the Background Paper, included as 
Appendix A. 

2. Draft a model product liability 
law that could be implemented at the 
federal level or utilized by the states." 

Recommendation 2 drew a great deal 
of public comment. Most product sell- 
ers sought “reform” on specific issues 
such as the statute of limitations, the 
relevance of the state of the art, com- 
pliance with administrative standards, 
restrictions on damages (e.g., punitive 
damages and damages for pain and 
suffering), etc. A number of product 
sellers accepted or urged a federal role 
in reforming the tort law—an area 
which has traditionally been left to 
the states. 

Representatives of insurance compa- 
nies and regulators generally viewed 
the states as capable of accomplishing 
the necessary legal changes, and see 
“reform” as already being accom- 
plished at the state level. Most insurer 
trade associations subscribe to the 
theory that experimentation by the 
states is desirable—thereby eliminat- 
ing any federal role. Several groups— 
both insurers and manufacturers— 
have developed model tort provisions 
which they advocate. Representative 
comments follow. 

The comments of the AAI and the 
ITAA indicate the insurance industry’s 
preference for state reform of the 
tort-litigation system. In that regard, 
the AAI stated: 


We take the position that any modifica- 
tion of the tort system should be left up to 
the states. There is a need to experiment, 
on one hand, and each state has unique re- 
quirements that cannot be accommodated 
in any simple model law. Our principal 
concern here is the potential development 
of federal tort standards which we have tra- 
ditionally opposed. 


Similarly, the ITAA downplayed the 
need for a model statute: 


States are also able to write their laws to 
reflect the unique conditions in their partic- 
ular area. A law that is quite successful in 
one jurisdiction may be totally unsuitable 
for another. Statutory experimentation is 
possible only on the state ievel, and such ex- 
perimentation will yield the best solutions. 

A model products liability statute may be 
helpful, but is really unnecessary in light of 
the numerous model bills now in existence. 


See 43 FR 14612, 14616-17, 14624 (1978). 


“The AIA provided the Commerce De- 
partment with its model tort reform pack- 
age. 
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The states have more than enough material 
on which to base tort law reforms. 


The IIAA also disputed any conten- 
tion that state legislative activity has 
been “pro-industry and anti-consum- 
er.” 

In contrast to the argument in favor 
of diversity at the state level, the 
NAIC, which represents state insur- 
ance commissioners, found that the 
states’ actions were bringing needed 
consistency, obviating the need for a 
federal model code: 


An analysis of the product liability laws 
under consideration or passed by the var- 
ious states shows a surprising similarity in 
addressing tort changes. This fact and the 
tradition of states addressing tort law ne- 
gates the need to pursue this proposal. 


The AIA concurred, stating that: 


A federal model product liability law is 
not necessary at this time. As the attached 
report on state product liability legislative 
activity shows, the proposed tort reform in 
most instances covers the major areas of 
concern. The similarity of the approach and 
the basic provisions of this legislation dis- 
putes the Department of Commerce’s con- 
tention that there is a ‘hodge-podge’ of cur- 
rent state initiatives. 


On the issue of the need for uni- 
formity and the efficiency of inde- 
pendent action at the state level, a 
Connecticut defense lawyer took a 
sharply different view: 


State Legislatures are being made aware 
of the problem and they are slowly respond- 
ing to it. However, as indicated by the en- 
closed pages from “Products Liability Re- 
ports” for April 14, 1978, they respond in 
different ways. This is too large and impor- 
tant a matter to be handled on a State by 


- State basis. It requires one law which ap- 


plies throughout the United States and the 
reasons for this are well expressed in the 
“Con” portion of the Report under “1,” 
“Improvement of the  Tort-Litigation 
System.” 


A major insurance company, the In- 
surance Company of North America 
(INA), took a similar stance: 


First, INA believes, as does the Depart- 
ment, that the development of a uniform 
product liability law is a basic issue and that 
the need for attention to be focused on im- 
proving the tort litigation system is urgent. 


One producer of industrial products 
saw the model law as an aid to consist- 
ency: 


One possible option, the drafting of a 
model law bringing in questions of statute 
of limitations, state of the art, modification 
of product, compliance with established 
standards, limitations on awards, collateral 
source rules, sanctions against frivolous 
claims, and restrictions on noneconomic and 
punitive damages might help to generate ac- 
tivity at the individual state level in a fairly 
consistent manner. 


A certain ambivalence—typified by 
the comment of the Machinery and 
Allied Products Institute (“MAPYT’’), a 
trade association representing ma- 
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chine tool manufacturers—was evi- 
denced in the reactions of many re- 
spondents to this recommendation: 


It is obvious that this recommendation 
avoids the very difficult question of wheth- 
’ er or not remedial legislation should be en- 

acted at the federal or state level. It may be 
that this recommendation’s ‘two-way 
stretch is no more than a practica] recogni- 
tion of political reality. The Department 
has recommended that the project here en- 
visioned be undertaken with the presump- 
tion that the Administration would recom- 
mend the bill to be devised to the Congress. 

This presumption apparently rests upon 
the conclusion that, ‘Commercial necessity 
requires uniformity at least in key areas 
such as the length of time a manufacturer is 
responsible for his product, the relevance of 
@ product user’s conduct with respect to tort 
awards, and punitive damages.’ We agree 
with this conclusion and with the inference 
that a presumption favoring a federal solu- 
tion is thereby raised. 

If, on the other hand, federal legislation 
cannot be passed or if such a solution is 
unduly delayed, we do not want to have this 
statement of our position construed to mean 
that we oppose action at the state level. 
Indeed, we note that an increasing number 
of states are legislating in the products lia- 
bility area and we applaud such action, pro- 
vided, of course, that state enactments are 
reasonably sound. It has long been a theory 
of American political science that the 50 
states provide a laboratory for legislative ex- 
perimentation. We believe the federal 
system continues to function in this manner 
very well. 


But several respondents sought im- 
mediate action as, for example, this 
machinery distributor did: 


The present lack of any Product Liability 
laws has everybody suing everybody even 
though they don’t know why: just that 
someone got hurt. They hope a jury might 
be sympathetic. 

We might be put out of business because 
we sold a machine, and someone else put on 
a faulty electrical switch. This was after we 
sold it. We are being carried along in the 
case and being presented to the jury as 
having done something wrong. We don’t 
know what we could have done differently. 


Please get us some laws on Product 
Liability. 

The Office of the Consumer Advo- 
cate of Dade County, Florida noted, 
“The conflicts engendered by the in- 
terstate criss-crossing of products 
would be ameliorated by homogeneous 
legislation.” : 

The Consumers Union observed: 


Assuming the model law proves to be equi- 
table and not simply a device for drastically 
limiting manufacturers’ liability, and assum- 
ing most states followed the model, this 
seems to be a sensible step toward a uniform 
method of handling product liability cases. 


The Administration has directed 
that a model product liability law be 
prepared. 

3. Draft legislation for federal stand- 
ards in the area of Worker Compensa- 
tion should include a provision that 
would render Worker Compensation a 
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sole source of monetary recovery for 
workers injured in product-related ac- 
cidents.** This Commerce recommen- 
dation was put forth in recognition of 
the serious impact of the product lia- 
bility problem upon manufacturers of 
products used in-the workplace. That 
impact is evidenced by ISO’s finding 
that, while workplace accidents repre- 
sent only.11 percent of product liabili- 
ty claims, they constitute 42 percent 
of all product liability bodily injury 
payments. Commerce concluded that 
the ongoing development of federal 
Worker Compensation standards by 
the Department, of Labor provided an 
opportunity to resolve the product lia- 
bility problem in the workplace. 
Therefore, it recommended that legis- 
lation containing any such standards 
should include a provision rendering 
Worker Compensation the sole source 
of monetary “recovery for workers in- 
jured in product-related accidents. 
Since there was some confusion on 
this point in the public commentary, it 
is important to emphasize that neither 
the department of Commerce in 
making this recommendation, nor the 
Administration in adopting it, has yet 
endorsed proposals for federal stand- 
ards for Worker Compensation. 
Manufacturers and distributors of 
workplace products, as well as their 
representatives, overwhelmingly sup- 
ported this recommendation, as did 
the comments forwarded by the Brit- 
ish Embassy. Most of the product sell- 
ers seemed willing to contribute to the 
workers’ awards when their products 
were at fault. They opposed the cur- 
rent system because they believed that 
it places an unfair burden upon manu- 
facturers of workplace equipment. For 
example, the American Textile Ma- 
= Association (“ATMA”) stated 
t: 


The members of ATMA need relief from 
unjust hardships caused by the existing 
compensation structure for injuries result- 
ing from industrial workplace accidents. 
Through a combination of inadequate 
Workmen’s Compensation benefits and the 
use of the courts as a means of compensa- 
tion, the machinery manufacturer has been 
unjustly forced to bear the brunt of com- 
pensating injured workers. 

Under Workers’ Compensation laws, the 
employee is prohibited from suing his em- 
ployer, thus there is a built-in incentive to 
seek additional redress, by means of a prod- 
ucts liability lawsuit, against a third party 
manufacturer regardless of fault. Except for 
a few states, the machinery manufacturer/ 
defendant in a products liability lawsuit 
cannot seek indemnification or contribution 
from the employer, regardless of the degree 
of the employer’s culpability. Manufactur- 
ers of industrial equipment have been un- 
_— subjected to skyrocketing litigation 

d insurance expenses without recourse. 

Cale relief is forthcoming, ATMA mem- 
bers face the debilitating prospects of fur- 
ther increase in expenses which contribute 


See 43 FR 14612, 14617-18, 14624 (1978). 
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to the inflationary spiral, add restrictions 
on the industry’s ability to invest funds in 
research and development, and in some in- 
stances actually threaten the economic via- 
bility of certain corporations. 

Inadequate Workers’ Compensation bene- 
fits and the statutory shield protecting em- 
ployers from suits brought by either the in- 
jured employee or the manufacturer for 
contribution or indemnification, along with 
the increased case of recovery under present 
law have produced a disproportionate shift 
of financial responsibilities for workplace 
injuries from the employer to the manufac- 
turer. Employees injured in the workplace 
may collect Workers’ Compensation from 
their employers and sue the manufacturer 
of the machinery which was involved in the 
injury. 

ATMA believes that the sole source 
remedy would substantially reduce product 
liability insurance premiums by creating 
certainty in the process and eliminate the 
delays and enormous costs associated with 
product liability litigation. 


Many manufacturers of workplace 
products emphasized the waste caused 
by the present system because of its 
duplicative legal and transaction costs. 
Others pointed to the small number of 
workers who benefit under the present 
system and to the increased product 
safety that would result from the 
Commerce proposal. For example, the 
National Machine Tool Builders Asso- 
ciation noted that: 


The Interagency Task Force study on 
Workers” Compensation * reveals that only 
2.1% of some one and a half million Work- 
ers’ Compensation claimants proceeded 
against a third party in an effort to recover 
an amount of money in excess of their 
Workers’ Compensation benefits. Our own 
data gethered in 1976 and updated earlier 
this year reveals that only 3% of the Work- 
ers’ Compensation claims against our mem- 
bers resulted in courtroom recoveries sub- 
stantially in excess of the applicable Work- 
ers’ Compensation - benefits. Interpolating 
the results of these two studies would indi- 
cate that we are in effect today maintaining 
a workplace Products Liability tort litiga- 
tion system for the benefit of 900 people 
and their lawyers. 

Although 900 workers would lose their 
right to successfully sue third parties under 
your proposal the remaining 1,499,100 
annual WC claimants would receive bene- 
fits, in many cases, much greater than those 
currently available. The Workers’ Compen- 
sation insurance carriers, who are today re- 
couping their costs 43% of the time from 
our members (regardless of employer fault 
in most States) would no longer be able to 
do so. Your proposal would end this “lot- 
tery” and would have the further effect of 
greatly diminishing legal defense and inves- 
tigation costs which ISO estimates run 
about 35¢ for every dollar paid out for a 
Products Liability award. We believe that 
this resultant massive decrease in defense 
and settlement costs will encourage reputa- 
ble insurers to. once again offer adequate 
Products Liability coverage at affordable 
rates. 


%Report to the President and the Con- 
gress of the Interdepartmental Task Force 
on Workers’ Compensation. “Workers’ Com- 
pensation: Is There a Better Way?” (1977). 








The American Machine Tool Distrib- 
utors Association noted that: 


One of the surest ways to increase em- 
ployer safety awareness and reduce employ- 
ee accidents would be to place the economic 
burden of such accidents upon the party or 
parties who are at fault, whose act or failure 
to act caused the employee injury. That 
party also is likely to be in the best position 
to eliminate hazards, and placing the eco- 
nomic burden on his shoulders will ensure 
that he has the greatest incentive to do so. 
In most cases that party will be the employ- 
er—in some cases it may be the machinery 
manufacturer and seller—and in a few cases 
both or all three parties may be deemed re- 
sponsible. 


{ 

The principal objective of the recom- 
mendation, of course, was the expect- 
ed impact upon the cost and availabil- 
ity of product liability insurance The 
Scientific apparatus Manutacturers 
Association (“SAMA”) concluded the 
following: 


SAMA believes that if workmen’s compen- 
sation was made the sole source of mone- 
tary recovery in cases of workplace injury, 
insurance companies would recognize the 
consequent reduction of risk to their own 
business and modify their policies accord- 
ingly. As a result, workplace product liabili- 
ty insurance would once again be available 
for most companies at a reasonable cost. We 
commend the Department of Commerce for 
its recommendation of this solution. 


Some product sellers were opposed 
to Federal standards for Worker Com- 
pensation and, therefore, were op- 
posed to Commerce’s recommendation. 
Others, who favored the recommenda- 
tion, urged that Federal involvement 
be limited to the promulgation of 
standards and that the administration 
of the Worker Compensation system 
be left to the States. In that regard, a 
consumer goods producer commented: 


While we see some standardization in this 
area occurring now among the States, un- 
doubtedly a Federal standard or guidelines 
would be helpful. However, we feel strongly 
that the administration of Workers’ Com- 
pensation should remain with the States 
with the Federal Government’s only in- 
volvement being that of setting standards or 
guidelines. 


Finally, some product sellers were 
concerned about the mechanics of the 
Commerce approach. For example, 
MAPI commented on Commerce’s sug- 
gestion that manufacturers of defec- 
tive workplace products contribute to 
Worker Compensation awards through 
a post-accident arbitration proceeding 
as follows: 


This would seem to us to have two serious 
drawbacks. First, it introduces an element 
of uncertainty which changes what should 
be a clear and final decision (i.e., the award 
of Worker’s Compensation benefits) into 
one that is unclear and not final. Second, ar- 
bitration proceedings can be very nearly as 
expensive for the parties—including the 
plaintiff—as ordinary litigation so that the 
reduction of “transaction cost’—an advan- 


NOTICES 


tage of this remely which has always ap- 
pealed to us—would be largely negated. 


Few producers of consumer products 
commented on this proposal even 
though their Worker Compensation 
insurance rates could increase as a 
result of its adoption. Moreover, no 
consumer or labor groups commented. 

Most comments from insurance in- 
terests were negative about the pro- 
posal, the principal objection being 
the traditional State dominance in the 
Worker Compensation area and the in- 
creasing worker benefit levels in most 
States. 

The Chairman of the NAIC Task 
Force on Product Liability observed: 


This issue is being addressed in State tort 
reform packages. It should be recognized in 
regard to benefit levels that they are rising. 
Again this area being the traditional prerog- 
ative of State legislatures. This approach 
may also serve as a disincentive for safety 
and risk prevention to manufacturers fo 
workplace products. 


The IIAA opposed the concept, 
noting the adverse impact on Worker 
Compensation insurance rates: 


One negative aspect of this reommenda- 
tion is that employers would be burdened 
with greater costs for worker compensation 
insurance. In fact, the Interagency Task 
Force Report recognized that the insurance 
cost savings rendered by the sole source 
remedy might be more than cancelled out 
by the cost of providing workers with a sub- 
stantial across-the-board increase im worker 
compensation (Chapter VII, pp. 68-91). The 
result might be a shift of the problem from 
one area of insurance to another. 


The AAI stated that it opposed ~ 
recommendation because: 


The problems now affecting the workers’ 
compensation system would, we are con- 
vinced, be exacerbated by any system of 
Federal workers’ compensation standards or 
by further increases in compensation bene- 
fits. 

Higher workers’ compensation benefit 
levels to compensate for reduced access to 
the tort system for product liability can in 
no way be considered a potential solution to 
the problem. 


The AIA emphasized that State 
worker benefits were already rising 
and offered a proposal of its own: 


While we agree with the Department of 
Commerce that the workplace injury is a 
vital part of the product liability problem 
and that efforts toward curing it will be well 
received by the machine tool and related in- 
dustries, we are not convinced that the ap- 
proach recommended by the Department of 
Commerce is the most effective or equitable 
route.... 

The blanket protection given to manufac- 
turers of defective products causing injury 
to innocent workers may result in disincen- 
tives for safety and risk prevention. The De- 
partment, in its discussion of the recommen- 
dation, suggests that ‘Federal standards can 
also incorporate a means whereby product 
manufacturers contribute. (through a post- 
accident arbitration proceeding) to the 
worker’s compensation award when the 
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injury arose because of a defective product.’ 
(p. 48). This approach is intended to reduce 
transaction costs associated with the tort 


‘litigation system but there are costs in- 


volved in the arbitration approach also. The 
result is not dissimilar to the present subro- 
gation approach. - 

... (TJhere is an approach that would 
reduce transaction costs. The American In- 
surance Association has proposed that the 
plaintiff be allowed to sue any liable third 
party and from any sum that the plaintiff 
may recover there will be a deduction in the 
amount of any workers’ compensation 
which the plaintiff has received. The em- 
ployer is not brought into the suit as a 
party to the litigation and is not entitled to 
a lien or to bring an action by way of subro- 
gation. The court is saved the expense and 
difficulty of adjudicating the fault of the 
employer. The employer is saved the ex- 
pense of becoming involved as a party. The 
areas for consideration for the jury are 
eased. The plaintiff's recovery is not re- 
duced but the amount paid by the product 
liability defendant is lowered. 

... One must also take a look at what it 
does in terms of injury prevention. The 
injury prevention thrust of any product lia- 
bility action arising in the workplace will 
affect both employer and the third party. 
There will be a recovery against the manu- 
facturer of the product which caused injury. 
That manufacturer, therefore, will receive 
motivation to improve its product through 
the tort system. The employer, no longer 
able to transfer its costs, will also have to al- 
lecate the cost of injury prevention. This 
means that the negligent employer will no 
longer be able to write off its negative expe- 
rience and charge it to the product liability 
system. It will have to correct its own de- 
fects. The non-negligent employer will have 
to also review its operation. It will have to 
determine what actions can be taken to pre- 
vent injury even though it is caused by the 
negligence of others... . The employer will 
not be inclined to purchase machines made 
by negligent manufacturers. If the theory 
underlying the tort litigation system, that 
recovery for injury-increases incentives for 
accident prevention, is correct, then the ex- 
clusive remedy based on workers’ compensa- 
tion is logical. 


The Administration has asked the 
Department of Commerce to draft a 
provision that might be used in con- 
junction with any worker compensa- 
tion reform effort that included ade- 
quate benefits and expanded coverage 
for workers suffering product-related 
accidents in the course of employ- 
ment. 

4. A study should be conducted to de- 
termine whether a practical no-fault 
product liability system can be devel- 
oped, in whole or in part, for consumer 
products. 7 

This was the only recommendation 
in which the Department suggested 
that further study was necessary. The 
study would have attempted to resolve 
the problems associated with a no- 
fault product liability system that 
were identified in the Final Report of 
the Interagency Task Force on Prod- 


See 43 FR 14612, 14617-18, 14624 (1978). 
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uct Liability.“* There was little com- 
ment concerning this proposal. Insur- 
ers opposed it, and the few comments 
— producers and sellers were divid- 

One trade association stated that, 
while many of its members manufac- 
tured primarily workplace equipment, 
they also has a significant consumer 
product liability exposure: 


A large number of those would like to see 
— kind of no-fault approach taken in 
that area—something on the consumer side 
similar to the system that. would exist if 
workmen’s compensation were made the ex- 
clusive remedy in cases of workplace injury. 
We urge that an investigation of the feasi- 
bility of such a system be undertaken as 
soon as possible, and we would like to pro- 
vide whatever assistance we can to those 
who will be involved in that effort. 


A consumer organization also sup- 
ported the study: 


We also favor a study of no-fault insur- 
ance. No-fault has worked well in many 
areas for automobile insurance. It potential- 
ly could reduce the substantial costs of the 
present tort system. There are many prob- 
lems which must be resolved before a no- 
fault system.could be instituted. As the 
Final Report concluded, this solution re- 
quires considerable additional study. We 
support such an effort by the Task Force. 


The Chairman of the NAIC Task 
Force on Product Liability did not 
regard further study as worthwhile. 
He stated that: 


The Department has ignored many of the 
problems outlined in the Interagency Task 
Force Report for this remedy. For instance, 
how are the incentives for risk prevention 
preserved? In addition a no-fault system for 
a single line of liability seems narrow, espe- 
cially when this line is marketed as a pack- 
age to many businesses. Although further 
study might address these problems, suffi- 


cient obstacles exists to suggest it may not - 


be a profitable pursuit. 


The IIAA expressed concern that a 
no-fault system might be a disincen- 
tive to product safety: 


An automobile accident is a one-time. oc- 
currence in which the issue of fault ham- 
pers the goal of compensation. Products lia- 
bility law involves more than just the com- 
pensation of victims; it also must deal with 
the possibility that a manufacturer will con- 

_tinue to produce defective products which 
will cause a number of accidents. 


The IIAA endorsed the study but 
cautioned that any no-fault system 
should be implemented at the state 
level. 

The INA saw value in the research, 
saying: 


C{Wle believe that research into the possi- 
biltiy of no-fault compensation for product 
related injuries to consumers is useful and 
may reveal additional approaches for deal- 
ing with this fairly and efficiently . 


The AAI was less sanguine about the 
possible results of such a study: 


%See Interagency Task Force on Product 
2 a Final Report,. VIi-202-VII-229 
( ». 


To date, we have yet to see any feasible 
proposal for product liability no-fault. We 
feel that no-fault for product liability would 
be a radical departure from the tort law and 
is not warranted despite high transaction 
costs to adjudicate and settle product 
claims. The tort system, as we observe it 
today, certainly has its flaws, but we believe 
these flaws can be rectified without replac- 
ing the entire system with a no-fault ap- 
proach. 


The AIA expresed similar concerns: 


The report of the Interagency Task Force 
to the Department of Commerce outlined 
some problem areas inherent in a no-fault 
product liability system. These are serious 
problems that have not been resolved in any 
way. Injury causation, how to preserve in- 
centives for risk prevention and administra- 
tion of the proposed system would remain 
major obstacles to product no-fault. None of 
these were considered as ‘cons’ by the De- 
partment in its discussion of options. As 
noted previously in the discussion of work- 
ers’ compensation as a sole remedy in prod- 
uct cases if the purpose of the tort litigation 
system is to produce proper incentives for 
risk prevention, a no-fault proposal defeats 
that purpose. 


The Administration did not endorse 
this proposal at this time; individual 
agencies that may have an interest in 
the study could utilize existing re- 
sources to further pursue this line of 
study. 

5. A program should be developed 
whereby the Federal Government more 
effectively distributes product risk in- 
formation to manufacturers, distribu- 
tors, and retailers. *® 

Insurers generally supported this 
recommendation. The AIA and the 
IIAA observed that many Federal 
agencies already accumulate such in- 
formation. The NAII felt that the pro- 
posal should be explored further. The 
AAT, however, had some reservations: 


The role of the Federal Government 
should certainly include making product 
data it has already developed available to 
private industry. One must question, howev- 
er, how actively government should be in as- 
suming the principal responsibility for 
broad scale distribution of such data, and of 
educating the public on product pitfalls. 


Two business organizations ex- 
pressed concern about the use of infor- 
mation that might be obtained in such 
@ program. MAPI said: 


To the extent that the proposed distribu- 
tion of product risk information might lead 
to a reduction in product-related accidents, 
we support it of course. No one could oppose 
it. However, the recommendation contains a 
possibility of dangers which may have been 
overlooked by those advancing it. We have 
in mind the very real possibility that such a 
system for the distribution of product risk 
information could unintentionally become 
the medium for dissemination of extremely 
valuable confidential business. information. 
In any event, it would necessarily add an- 
other burden of reporting in the face of an 
announced Administration drive—supported 


See 43 FR 14612, 14615, 14625. 


we think by public opinion—to reduce the 
eost and burdens of government. 

If adopted, this recommendation should 
include safeguards to prevent this kind of 
improper dissemination of proprietary busi- 
ness information. Given the government’s 
recent track record in the protecting of se- 
crets, one wonders if the creation of such 
safeguards is even possible. 


The Outdoor Power Equipment In- 
stitute (““OPEI”) commented that: 


OPEI is particularly leery of the Task 
Force’s recommendation (No. 5) that a pro- 
gram be developed whereby the Federal 
Government would distribute product risk 
information. We note that in the second 
paragraph under this reommendation, the 
Task Force states: “The CPSC (Consumer 
Product Safety Commission) is presently 
seeking additional ways whereby industry 
and the organized bar might bring product 
risk information to the attention of the 
Federal Government.’ 

Is the Task Force familiar with the re- 
quirements of section 15 of the Consumer 
Product Safety Act? Is the Task Force fa- 
miliar with the proposed (September 16, 
1977, 42 FR 46720) regulations under that 
section of the CPSA? The Task Force is cor- 
rect that CPSC is seeking additional. ‘re- 
ports.’ The goal of the newly-proposed regu- 
lations, however, is not sharing information 
with other manufacturers, but easing the 
agency’s prosecutorial burden. The agency 
is not seeking the good of the potential 
victim, but the improvement of its own 
image. OPEI thinks that the Task Force 
would be badly misled if it were to place 
much reliance on recent CPSC ‘overtures’ 
seeking increased reporting. 


The Administration decided that the 
Federal government should attempt to 
more effectively distribute product 
risk information to manufacturers, 
distributors, and retailers. The Admin- 
istration asked Commerce to work 
closely with the Consumer Product 
Safety Commission, the Department 
of Labor, HEW, and other appropriate 
agencies in promoting such efforts. 

6. Develop a special loan program 
that would permit qualified small 
businesses to obtain product liability 
loss prevention technical assistance.” 

Only four comments were offered 
concerning this recommendation. A 
large manufacturer strongly encour- 
aged the Department to “move ahead 
rather aggressively on it,” stating: 


We believe that nearly all manufacturers, 
small or large, want to market a safe prod- 
uct but many times, particularly in small 
businesses, they do not know what the prob- 
lems are and therefore are operating at a 
disadvantage. A special loan program could 
provide them with the means to determine 
the problems at an early date and to make 
the necessary modification. 


The ITAA supported the recommen- 
dation, noting: 


Manufacturers must take an active role in 
assuring the safeness of their own product. 
Insurers can help, but the ultimate respon- 
sibility must be with the manufacturer. 


*See Id. 
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A large chemical manufacturer 
found the propcsal “too vague” and 
reserved judgment until more details 
on cost and implementation are availa- 
ble, while a consumer group said: 


We are hesitant to support a loan pro- 
gram for small business to provide expert 
assistance for quality control without a 
greater demonstration that this solution is 
needed and will result in safer products to 
consumers. Long-Term Recommendation 
No. 6. We are not convinced that most small 
companies cannot afford to purchase such 
expertise without federal assistance, and 
would not do so if they perceived it to be in 
their economic benefit. The better solutions 
are those that would provide economic in- 
centives for manufacturers to make safe 
products and provide the manufacturers 
with the necessary information to act on 
their own. We do not believe that federal 
funds should be used to support marginal 
producers of unsafe products. 


This recommendation was not adopt- 
ed by the Administration. 

%. Legislation should be drafted that 
would permit the formation of captive 
insurance companies in the area of 
product liability." 

While this recommendation did not 
receive a large number of comments, it 
is apparent that the concept of captive 
insurance companies has attracted a 
good deal of attention. 

- MAPI supported the recommenda- 
on: 


Its adoption would permit some compa- 
nies, to whom products liability insurance is 
unavailable at affordable prices, to enlarge 
the availability of such coverage by their 
own acts. 

As you know, the Internal Revenue Serv- 
ice has held in Revenue Ruling 77-316 that 
premiums paid to certain offshore (foreign) 
captive insurance companies may not be de- 
ductible because there has been no ‘risk- 
shifting or risk-distributing.’ This holding is 
directly related to the options paper recom- 
mendation of tax deductibility for contribu- 
tions to a self-insurance reserve, and it mag- 
nifies the very difficulties which gave rise to 
that recommendation. The ruling may drive 
the parent of the captive back into the do- 
mestic insurance market, keeping pressure 
which is already drum-tight, and making 
the situation even more difficult for small 
companies for whom captives are not a real- 
istic alternative. If the self-insurance ap- 
proach recommended) by the options paper 
is to be fully effective, Revenue Ruling 77- 
316 must be revoked by administrative 
action or, if necessary, by legislation. 

We observe that if it is desirable to en- 
large the options paper to include other ‘Ac- 
cident Compensation issues,’ would it not be 
equally desirable to enlarge the scope of 
this recommendation to authorize the char- 
tering of captive insurance companies in 
property and casualty fields beyond prod- 
ucts liability? 


One large company observed that: 


Enabling companies to establish captive 
insurance organizations could result in 
greater competition to the established in- 
surance companies. 


The British Embassy, however, op- 
posed steps taken to facilitate self-in- 


See Id. at 14620-21, 14625. 
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surance because of the adverse impact 
of the proposal on the efforts of insur- 
ers. to collect claims data and the diffi- 
culty in setting proper rates. 

The Department will develop a pro- 
posal to facilitate group self-insurance 
as a part of the insurance report (Rec- 
ommendation 1) requested by the Ad- 
ministration. 

8. Administrative or : legislative 
guidelines should be developed that 
would assist private insurers in the 
formation of voluntary insurance 
pools. Legislation that would require 
insurers to pool product liability in- 
surer risks should not be developed at 
this time." 

This proposal received little com- 
ment. One consumer group cited the 
potential anti-competitive effect. It of- 
fered limited support for the concept 
because it felt that safeguards could 
be incorporated into the guidelines to 
promote competition and because 
some companies with a product-liabili- 
ty problem might be able to obtain 
coverage through such a mechanism. 
Two insurer trade groups and the 
Chairman of the NAIC Product Liabil- 
ity Task Force observed that Market 
Assistance Programs set up in several 
States are voluntary pools and that 
therefore the’ proposal was not 
needed. 

The major insurer trade associations 


concurred with Commerce that man- . 


datory pooling was inadvisable. The 
Administration took no action in favor 
of mandatory pooling; it left the 
matter of establishing guidelines for 
voluntary pooling to interagency coop- 
eration. The Department of Justice 
has indicated that guidance in estab- 
lishing insurer-formed voluntary pools 
is available through the Antitrust Di- 
vision’s Business Review Letter Proce- 
dure. 

9. The Administration should estab- 
lish an interagency council on acci- 
dent compensation. The council would 
have the initial responsibility for re- 
viewing and coordinating Federal ini- 
tiatives in the area of accident com- 
pensation. 

This proposal did not receive a great 
deal of comment. Six product sellers 
endorsed it, while two opposed it. 

A major chemical manufacturer 
said: 


We would oppose the establishment of an 
interagency council on accident compensa- 
tion with the responsibility for reviewing 
and coordinating federal initiatives in the 
area of accident compensation for the same 
reasons we oppose other legislative efforts 
currently being considered by the Congress 
with respect to compensation boards for vic- 
tims of toxic chemical exposure, to wit, be- 
cause we believe that these problems are 
better left to self-regulation, which takes 
into consideration actual working condi- 
tions, is less costly, and can be more effi- 


See id. at 14620, 14625. 
See id. at 14621-22, 14625. 
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ciently policed. In the alternative, we would 
prefer state, rather than federal regulation, 
due to the state’s inherent familiarity with 
local manner and custom and their ability 
to communicate internally which enables 
them to resolve conflicts in the most expedi- 
tious manner. 


MAPT said: 


This appears to be a recommendation 
with some merit, although it raises the pos- 
sibility—which the accompanying discussion 
recognizes—of an unwieldy mechanism. We 
think this possibility is made more likely by 
the addition to the project of other “Acci- 
dent Compensation Issues” covering a diver- 
sity of subjects and a considerable number 
of government departments. Beyond that, it 
raises in our minds once again the dangers 
of the unwarranted dissemination of busi- 
ness secrets adverted to above.* 


Insurers and insurance regulators 
were divided in their comments. The 
AAI observed that such a proposal was 
“probably long overdue.” The AIA, 
however, saw the Council as a vehicle 
for endless studies, saying that: 


We are not sure of the value of studies in 
an area where numerous other studies have 
been undertaken. Further studies, we feel, 
should include the private sector. 


The ITAA similarly saw it as a-study 
group and said it should include state 
and private participation. The NAIC 
pointed to its success in coordinating 
state initiatives in the regulation of in- 
surance and endorsed the Federal 
Government’s pursuing a coordinating 
role in the accident compensation 
area. ’ 

The INA observed the underlying 
purpose of the proposal. It stated: 


We believe that the [Commerce] Depart- 
ment’s frank comments on the lack of co- 
ordination and cooperation at the federal 
level are a refreshing and important admis- 
sion. Intergovernmental cooperation is vital 
if we are to avoid future confusion and lack 
of consistency within the federal establish- 
ment * * °. 


The Administration has asked Com- 
merce to convene such a council. 


APPENDIX “A” 
BACKGROUND PAPER 


On July 20, 1978, Secretary of Commerce 
Juanita M. Kreps announced the first feder- 
al program to address the serious economic 
problems caused by escalating product lia- 
bility premiums. Speaking for the Adminis- 
tration, she said: 


“This is a balanced program which will re- 
lieve the product liability problem for 
American businesses while fully respecting 
the rights and interests of consumers.” 

Serious product liability problems have af- 
fected thousands of small businesses that 
have had great difficulty in obtaining affor- 
dable product liability insurance. The prob- 
lem has also affected consumers because in- 
surance costs have been passed on to them 


*%MAPI had expressed concern about the 
disclosure of confidential company informa- 
tion in connection with the sharing of prod- 
uct risk information. 
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in terms of higher prices. Consumer groups 
have also been concerned about restrictive 
new state laws that have attacked the prob- 
lem by limiting the rights of persons to re- 
cover damages for injuries caused by defec- 
tive products. Finally, insurers have ex- 
pressed concern about court rulings impos- 
ing substantial damages in product liability 
cases. 


Basis for Program 


The solutions evolved from an 18-month 
interagency study followed by a Commerce 
Department Options Paper suggesting rem- 
edies. The administration authorized the 
publication of the Options Paper last April 
and sought public comment on the Com- 
merce proposals. Commerce received over 
400 replies representing close to 10,000 busi- 
nesses. Consumer and insurer groups also 
responded to the Commerce Options Paper. 

Secretary Kreps indicated that she was 
pleased to see that “the overwhelming ma- 
jority of businesses were not looking for a 
‘federal handout’ to resolve the problem.” 
These businesses agreed with. the Commerce 
Department that a federal insurance or re- 
insurance program was not the solution. 


Tax Proposal 


As a short-range measure, the Administra- 
tion proposes. extending the carryback 
period for net operating losses attributable 
to product liability and related costs. The 
general carryback period under the Internal 
Revenue Code is three years—the Adminis- 
tration has proposed extending it to ten. It 
will also consider an amendment to the 
Code increasing the number of years to 
which such a loss can be carried forward. 
Furthermore, the Departments of Com- 
merce and Treasury are reviewing current 
law on the accumuiated earnings tax to the 
extent that it affects accumulations to pro- 
vide for product liability losses. 

Secretary Kreps observed that the propos- 
al will help ensure that a manufacturer will 
not be forced out of business because of a 
product liability judgment. Many such judg- 
ments are substantial and unanticipated. 

If product liability judgments or settle- 
ments give rise to or increase a net operat- 
ing loss, the proposed amendment will 
permit the firm to apply the product liabili- 
ty loss against taxable income earned 
during the ten preceding years. It will pro- 
vide for an immediate refund of taxes paid 
during those years and will tend to ensure 
that taxpayers will be in a position to real- 
ize promptly the tax benefits of deducting 
the loss. This will also help ensure that a 
person injured by a defective product will be 
able to collect a prodcut liability award. 

Under the proposal, a business having 
problems with insurance affordability may 
be able to buy insurance with a larger de- 
ductible. It could rely on cash it has on 
hand plus the tax refund from carrying the 
loss back to prior taxable years to cover re- 
tained risks. Treasury had developed this 
proposal in response to the serious and 
unique interstate economic impacts of the 
product liability problem, including the fact 
that product liability exposure extends to a 
wide spectrum of taxpayers and may result 
in unanticipated losses of significant magni- 
tude. The proposed amendment would be 
limited to product liability. 

Because of cost factors and concerns 
about a questionable precedent, the Admin- 
istration has endorsed the loss carryback 
proposal rather than a proposal which 
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would have permitted businesses current 
tax deductions for contributions to product 
liability self-insurance trusts. The Adminis- 
tration believes that the carryback is sim- 
pler, both for affected taxpayers and the In- 
ternal Revenue Service. It will provide the 
same benefits, other than deferral of taxes, 
as a current tax deduction for contributions 
to a self-insurance trust. 

While the Department of Commerce had 
supported the deferral approach, Secretary 
Kreps stated that the carryback alternative 
“may result in a better use of business capi- 
tal, since funds would not be required to be 
maintained in a segregated low-yield fund.” 


Attacking the Causes of the Problem 


Secretary Kreps also stated that, “The 
Administration has sought to attack the 
basic causes of the product liability prob- 
lem, rather than camouflage them with var- 
ious short-range solutions.” The Commerce 
Department, as the result of its interagency 
study, found that the causes of the problem 
were: uncertainties in the tort system, prob- 
lems with insurance ratemaking practices, 
and the manufacture of unsafe products. 
The Administration will pursue Commerce 
recommendations aimed at each of these 
causes. 


Uniform Product Liability Law 


To attack uncertainties in the tort system, 
the Administration has directed that a 
model uniform product liability law be pre- 
pared. Secretary Kreps said: 

“While this is a major effort, it will be 
completed promptly. We will seek advice 
from the states as well as the different in- 
terest groups affected by the product liabili- 
ty problem. We want to draft a balanced 
code that will add needed stability to prod- 
uct liability law.” 


Workplace Injuries 


“A serious problem within the tort system 
is product liability suits that arise out of 
workplace accidents.” When an accident in- 
volving a manufactured product occurs in 
the workplace, the worker is usually eligible 
to coltect Worker Compensation. The 
worker may also bring a claim against the 
product manufacturer. The net result may 
be that the product manufacturer pays the 
entire cost of the worker’s award, even 
though the employer’s negligence was 2 sub- 
stantial cause of the injury. The overlap of 
tort and Worker Compensation systems has 
been costly. A recent survey showed that 
while workplace accidents represent only 11 
percent of product liability claims, they 
result in 42 percent of the amount insurers 
pay in settlements and judgments. The du- 
plicative transaction and legal costs result in 
a good deal of waste. Secretary Kreps ob- 
served: 

“Overall Worker Compensation proposals 
now being considered by the Labor Depart- 
ment provide an ideal climate for addressing 
the workplace product liability problem. 
The Department of Commerce will propose 
a provision affording relief for product man- 
ufacturers as a part of any Administration 
Worker Compensation legislation. The pro- 
vision would insure, however, that the man- 
ufacturer of a deficient product makes an 
appropriate contribution to pay for the 
worker’s claim.” 

The provision would be part of any 
Worker Compensation reform effort that 
would include adequate benefits and ex- 
panded coverage for workers suffering prod- 


uct-related injuries in the course of employ- 
ment, 


Insurance Ratemaking 


To address problems in liability rate- 
making procedures, the Administration has 
called for a report that would include draft 
product liability insurance regulation stand- 
ards. The report would, among other things, 
evaluate: 

“The appropriate federal role im product 
liability insurance. 

“The effectiveness of initiatives by state 
regulators and the insurance industry to ad- 
dress the problem. 

“Whether product liability premiums can 
more closely reflect actual product risk, e.g., 
extending experience rating to small busi- 
ness. 

“Whether insurance problems may be 
eased by facilitating the formation of self- 
insurance groups.” 


Manufacturing Practices 


To help ensure the manufacture of safe 
products, the model uniform product liabili- 
ty law will preserve existing incentives in 
the tort-litigation system. The Administra- 
tion has also called for a cooperative effort 
“whereby the Federal Government would 
more effectively distribute product risk in- 
formation to manufacturers, distributors, 
and retailers. At the same time, the Admin- 
istration urges industry to voluntarily dis- 
close information regarding product risks of 
which they become aware to product manu- 
facturers and concerned government agen- 
cies.” Commerce would work closely with 
the Consumer Product Safety Commission, 
the Department of Labor, HEW, and other 
appropriate agencies in promoting such ef- 
forts. 


Coordinate Accident Compensation Issues 


Finally, the Administration approved 
Commerce’s proposal to improve the coordi- 
nation of federal accident compensation ini- 
tiatives. Secretary Kreps observed: 

“Problems relating to accident compensa- 
tion are unlikely to fade away in the next 
few years—in point of fact, all signs suggest 
they will grow worse. There already is a 
multiplicity of federal legislative and re- 
search initiatives being undertaken in the 
area of accident compensation. 

“Therefore, the Administration will form 
an Interagency Council composed of agen- 
cies that have had substantial experience 
with respect to problems relating to acci- 
dent compensation. Some of these agencies 
include DOL, DOT, HEW, and the Federal 
Insurance Administration of HUD. Also in- 
cluded on the Council will be the Office of 
Management and Budget, the Council of 
Economic Advisors, and the Office of the 
Special Assistant to the President for Con- 
sumer Affairs. The Council would: : 

(1) Inventory present programs and initia- 
tives; 

(2) Serve as a clearinghouse for research 
on accident compensation and insurance 
issues; 

(3) Serve as a forum for discussing legisla- 
tive initiatives in the accident compensa- 
tion-insurance area, and 

(4) Serve to identify expertise on this sub- 
ject matter within the Federal Govern- 
ment.” 

The Department of Commerce will con- 
vene the Council and direct the product lia- 
bility initiatives. 


{FR Doc. 78-25616 Filed 9-8-78; 8:45 am] 
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